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11) the M,ittcr o f  
1 

1 mplc iiic i i  LJ t i 0 1  i of the l’a y ‘le Icphonc 
liccl.iasi tic.itioii and Compciiution Provisions o f  ) 
the Tclccommtii i i~. i t i~i i~ Act 1996 j 

L)ockct No. 96-128 

MOTION OF THE AMERICAN PUBLIC COMMUNICATIONS 
COUNCIL, INC. TO DISMISS WORLDCOM, INC.’S PETITION FOR 

RECONSIDERATION OR IN THE ALTERNATIVE, FOR RESCISSION 

The , \ m c r i c ~ n  I’tihli~ < ~ ~ o i i i i i i ~ ~ i i i c ~ i t i o i ~ ~  <:otincil, Inc. (“APCC”) liereb!. ino\u 

tlic Fccicml Communications (“(:oiiiiiiissioii”) to disiiiiss the late- filed Pccition fur 

1ic io i is idcr . i t i r~n or i i i  the Altcm~itivc, Kcscission filed by WorldCorn, ILK. (“WorldCom”) 

0 1 1  J . i i i t i . u ~  16, 2002 (“l’ctition”). W o r l d < h i  scclts reconsideration of the Fifth Order on 

R c c o n d c n t i o i i  and Ordcr on I<ciii~iid (“Fz’jWJ Ordcr”) in this proceeding. As iioticc of 

the P:;fth Order \\‘‘is ptihlishcd the Federnl IQgi.in?* on I k c e m b e r  3, 2002, s t e  67 Fcd. Keg. 

71861, pe t i t ions  for recoiisidcr,ition \\’crc iliie on or before J:ititiaq~ 2, 2003. S e e 4 7  U.S.C 

405(a). Rcc~itisc World(:oiii’s petition \v:is filed ~ O L I I . ~ C C L I  days Jfter thc statutory thirty- 

In  support of its inocion, 

I 

CIA\. tiling period l i d  expired, the petition i n i t i s t  be dismissed. 

i\l’C<: sho\vs the  folhnviiig. 

I. WOEUDCOM’S PETITION FOR RECONSIDERATION IS 
PROCEDURALLY DEFECTIVE 

A. The St.itutoiy Filing Period f o r  I’ctitions for Kcconsideration May Not 
I k  Waived - 

Scctioii 405(.1 j cif the <~oiiimtiii icntio~i~ Act of 1934, as a r n e d c d  (“the Acr”), 

pro\idcs i i i  rclcv.int p i r t  that “ .  . . 121 petition for reconsideration IlILIst bc filed \\:ittiin 
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thirt!, d.iys l i . c in i  the date tipon which public noticc is given of the order, decision, report, 

or . i C t i o i i  coniplaiiicd of .”  47 Ll.S.(l. $i 405(a). Sect ion 405(a) docs not provide for an\, 

cxrciisioii o r  wa i  o f  this thirt!j-day filing deadline. Therefore, WorldConi’s premise that 

the tiliiig dcadline c m  be waived or cxtendecl is incorrect. Although the Commission has 

disci.ctioii to wive its owii rulcs, the commission h a s  repeatedly ruled that  it cannot wniw 

st . i tutoq rcquircincnts, including the statutory deadline for filing petitions fot- 

~-e~cii isidci-~rion.  See, e,g., I b y u c s t  b y  Hi i~acc P. Roivley, I l I ,  New York, N . T  to Reverse StnjJ 

A(-rion Di.imi.r.iip{fi a Petitiori fbi- Rchcavip;g, 42 FCC 2d 481 (1973); Sidney ( X b ,  (;Len Echo, 

M D  12. C,hiiapeate v Potoniur Telzphiitic (:owipaay ofthe District of Columbia e t  al., 34 FCC 

2d 869 ( 1  972); Cuunplniizt I)? Sidney Wzllcus and Russell Millin CotzcerninJ Fai7,ne~.s 

Doctriiie a d  Pewinn1 Attnct Ride re Metromcdia, Inc., 38 FCC 2d 443 (1972); 

Anioiduuzeuit / fSe~. tz i ix  7.?.202(h), Table of A.is@wuiewts, FM Broadcast Stations, 78 FCC 2d 

1208, 1210 (1980); Applicatznw OF l(ichavdson ludepcndent School District, 5 FCC Kcd 

3135, 3136 (1990). 

K. U i i t i i i i c l y  Petitions h r  Kcconsideration May Not Be Entertained Absent 
Highlv Unusual Circumstances 

(:ascs decided by the U.S. Court of Appeals for tlic L>.C. Circuit confirm that 

Section 405(:i) of t l ic Act hars tlic filing of  petirions for rcconsider‘ition after the thirtyday 

filing period lias cupircd. Atho i igh  the court 1i.is recognized a very limited cxccption to 

tlic b.ir 011 .icccptaiice of Ltntiincly filed petitions in .I case iiirolviiig “highly U I ~ L I S L I ~ ~  

cit-ctiiii~t;iiiccs,” <;ai,dner v .  F(,’(,’, 530 F.2d 1086 (U .C .  Cir. 1976) (“Gardv~er”), the court  

11.1s construed thdt cxccption \ ‘cry iiarrowly. In Gardner, the  court  held that Gardncr’s 

petition for rec(~iisidcratioii should have bccn accepted because of  the highly tlliusual 

circt~iiista~iccs presented ~ nmiely, that the affcctcd party resided ou t  of statc and \VJS 

ti~i~-cp~-cscntcci b y  counsel, [hcit the Commission fiiled to provide noticc o f  its decision to 

2 
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G.irdiicr, 

( ~ o ~ i i i i i i s s i o ~ i ’ s  action o i i  his own, iiniiiediatcly filed tlic req~iisite petition. 

1092. 

required by the (:ommission’s R L ~ ,  m d  that  Girdner ,  upon lcariiiiig of the 

Id. a t  1090- 

I n  subscq~ient  casts, tlic exception has hccn limited to situJtioiis involving 

“ c m c m c l ~  IIIILI~LI.~~ c i i - c ~ ~ ~ i i s t ~ i i c c ~ ”  such J S  those present in Gardner. Set ,  ea., VirNiir 
I d i m d . ~  2ilcphnrze ( , ~ o w r p a ~ v  17. FCC:.  989 F.2d 1231 (l>.(;. (:ir. 1993); Reuters Limit& v. 

F(.’<:, 781 k.2d 946 (U.<:. C i r .  1986). 

WorldCom offci-s 110 erplanation of\vliy it nceded a n  extension of time to file its 

p e t i t i o n .  Moreovcr, WorldChm Jdmits that it “could have othenvise filed [its] pctition[for 

rccoiisidcr.irioii] \\,itliin thc otIicr~visc applii.iblc 30 day period.” Januaiy 17 Ex P w t c  

Lcztr:~, fl 1. C ; i \ ~ n  r h t  \Vorlil<:om, by irs own ~diii ission,  could have tiiiicly filed i t s  

pctitioii tijr rccoiisidcrarioii .itiselit ,111 c i temion  o f  tirnc, there are clearly no  “liiglily 

tintisti,il circtiiiistaiiccs” th.it prevented J timely filing. Bcc.iusc WorldCoin sxisfies iicirhcr 

tlic ( , ’ i~7d> i6~  test i ior  ~ i i y  intcrprctation rhci-cof, late acceptaiice of its Petition in the face of 

J I ~  explicit, noii-\vai\:able s t a t L i t o r \ ’  dccidl i i ic is clearly i i o t  \varranted 

( 1 .  

To s ~ i p p r t  its claim t h ~ t  Section 405(3) does no t  bar the Commission from 

consiclei-ing its la te- t i led Petition,’ WorlciCom re l ies on  the holdings in Merzdith Gorp. 11. 

F C C ,  809 F.2d 863 ( D . C  (:ir. 1987) (“Mereditl,”) .ind Greater Roston Tele~iision Corp. v. 

F < K ,  463 F.2d 268 (l>.<:. Cir. 1972) (“G~en tc r  Ro.rmw”). WorldCom’s reliance 011 thesc 

iciscs is cnrircl\, misp1:icccl 

Tlic < h c s  Worlci<:om Circa Do Not  Suuport  Acceptance of Its Petition 

111 Mewdzdi, the pctitioncr h.id tiinel\: filed n petition for reconsideration prior to 

the expiration of the thi r tydav tiling period, bur sought to  file a supplemental plzading t\\Jo 

Lcttcr Itom I..irn Fcnbtcr, Senior Economist, WorldCom, Iric. to Jeffrey Carlisle, 2 

Fedcr.11 < ~ o m m i ~ ~ i i c a t i o ~ i s  <:ommission (Ja i iuary  17, 2002) (“January 17 Ex Parte Letter”) 

3 
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iiion11is ‘iftcr the petition tor reconsideration deadline had passed. Meredith, 809 F.2d at 

S69. Section 405(~) of the Act cxprcssly states t h a t  a petition for reconsideration must  be 

tiled within the t l i i r t yhy  filing windo\\,, but is silent as to the filing of supplements to 

tiinely~tilcd petitions for r c c o i i ~ ~ d c r ~ i t ~ o ~ i .  Therefore, unlike the situation here, thcrc \vas no 

\t.itutor\’ iiiipcdiment to .icicptmcc o f  M dith’s supplcnicntal pleading. Accordingly, the 

tout-t's holding in  Mcvcditl, docs not  support <~oniniission acccptance of WorldCoin’s late- 

tiled petition f o r  rcconsider‘~tioii. 

The situ:ition in G7-cnter Rusturr a l s o  ciifkrs f‘roni WorldConi’s situation. In 

( h n t c r  Bosrou, the issue hcfol-c t h e  court w.is not  whether ii petition for reconsideration 

\+‘J\ riiiiclv tiled, but r,ithcr \rhcthcr the Commission co~ild alter its disposition of a petition 

hi- rccoiisidcr‘ition in light of i i w  evidence o r  m.xcrial changes t ha t ,  if known a t  the time 

the petition foi- reconsidcr~tion w a s  being considered, would I iave afkcrcd the 

C:oimiiiissioii’s disposition of the petition. (hearer  BostorL, 463 F.2d at 282-83. The court 

held that that  the Commission co~ild n i o d i ~  its disposition o f  the petition for 

rcioiisidcr.nion based 011 1 x 3 ~  c\idcncc or iuatcrial changes. Greater Boston, 463 F.2d :It 

283 (citing Entevprzse (,‘ompawy u. FCX:, 231 F.2d 708, 712 (L3.C. Cir. 1955) and 

Albel-twz o. FCC,’, 182 k 2 d  397, 399-401 (l>.C. C i r .  1950)). WorldCom not  o n l y  failed 

to  timely file its petition tin- I-econsider~itioll, hut  also has ofYcred nothing in its late-filed 

pctition tli‘it coiistitittcs ncw ciidcncc. Accordingly, Grcater R o L ~ ( J ~  offers 110 support for 

the .icccptancc ofLVorld<:oin’s I,itc-filcd Petition. 

11. THE GRACE PERIOD PROVIDED BY SECTION 1.46(B) CANNOT 
EXTEND THE STATUTORY DEADLINE 

\VorldCoiii clainis t l u t  i n  JIIV went ,  its petition for reconsideration was timely 

filed, bcc.lusc Srction 1.46( b )  O F  the Commission’s R L ~ S  provides that if a timcly filed 

mot1011 tinder Section 1.46( b)  of the (:o~nmission’s K L ~ S  is denied, the filing that was the 

4 
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subject o f  tlic inotion need not  be tiled iintil nrc business days after Commission .i-t. ‘ c Ion 0 1 1  

thc  motion. 47 CF.l<.  5 1 .46(h).  

As discussed abovc,  rlic Section 405(a) reconsideration tiling deadline is 

Accordingly, [tic (:ominission has no power  to waive or extend that deadline 

Thci-cforc, tlic n\vbusincss-day grace period provided under 

st.itLitory. 

tinder Section 1.46( b). 

Section 1.46(b) cannot extend the statiitor\’ deadline either. 

111. WORLDCOM HAS ALREADY REQUESTED AND RECEIVED 
RECONSIDERATION OF THE ISSUE RAISED IN ITS PETITION 

World(:oni’s petition tor reconsideration is untimely in anv case, because the 

issue h r  which WorldCom seclts recmisidcration WJS not decided in thc order for \vhich 

LVorlciCom x c k s  reconsidel-ation. WorldChn contends that the Commission decided in 

t l i c  Fi f th  Ordtr to o v e r t u r n  thc per-payphone mc~hodohgy establishcd in the 

Commission’s prior orders h r  thc  Intcrmcdi~ite Period (October 7, 1997 to April 20, 

1999) ~ n d  suhscq~icnt pcriods. I n  h c t ,  it was the previous order in which thc 

Comniission modified the per-payphone I-ate Imctliodology 

1 

l’er-p.~ypIionc compensation r‘itcs tor  thr Internmediate Period were initially 

csr~blished i n  a 1998 <:ommon Ckr ie r  Bureau Order tor coinpcnsation applicable to 

p ~ \ ~ p l i o n c s  that do not transmit P.iyphonc-specitic cociiiig digits.‘ In the Fourth Order on 

l~cconsidcratioii 2nd O r d e r  011 Renixid (“Fozwth Order”),’ the <:oinmission modified the 

Per-payphone c o m p c n s ~ t i o n  is paid for those payphones that were not paid per-call 
compcnsntion by carricr. 47 C Y l <  5 64.130(d),(e). I n  gcnrral, carriers do not  pay pcr- 
call compe~isation \vhcn they d o  not  I-cccive payphone identifjing digits from the 
origimting local exchangc c m i c r  (“LE(:”). 
i Inipbnientatiovi of the Pay Tdphonz Reclassification and Compensation ProuisiorL s of 
dJ l ’  7clerovnnrrLz~izicntzorrr Act oq“1996, Memorandum Opinion and Order, 13 FCC Kcd 
10893 ( ( h i .  C i r .  K u r .  1998) (‘‘199s Wai~ier Order”). 
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~ n c t h o d o l o ~  ti)r the p e r - p i ! p h o n c  rdte. The  Commission set a new overall per-pavphonc 

rate of $33.89 per papphonc per moiith for the Iiitcrrncdiatc l’eriod.’ The Commission 

J I ~ O  cinnounccd i n  tlic Fourth Order tha t  it would dctcrinine the allocation o f  a portion of 

this “o\~cra l l”  r x e  tn each carricr in future order. In the Fqth Order, the Coinmission, as 

promised, allocated the pc“-p.iyptiwc r x e  cst.iblished in thc Fourth OTder. Thus, the 

modilication of  the per-pJyplioiie rntc methodoloby which for WorldCom now seeks 

recoiisidercition was in fJct announced in tlic F W U ? ~ I  Order, not the Fqth Order. 

WorlciCom u.is clcJrly ~ I I  notice that the Commission might modi& the per-payphone rate 

in the Fuzwth Oidw  bcc.i~isc MCI had commented on .I petition for reconsideration of that 

:ispcct of the 1998 Wniacr Ord~.r ,  tiled by APCC .ind pending before the Corumission prior 

to  tlic issuance of tl ic Fourth Order. Fiirtlicrniore, as WorldCom is w d l  aware, the 

Commission \<‘as obligated to consider i i i o d i ~ i n g  the per-payphone rate pursuant to the 

D.C. Circtiit court’s rcmiuid in  M C I  T~lecom~~nuriicntions Gorp. u.  FCC:, 143 F.3d 606 

(1998). 

LVoddCom 11ovi claims it 1i.d no .idcquatc notice of  the FCC’s Fuuvth O7,dW 

riiliiig, 2nd for t h a t  reason had not “soiight reconsideration of this portion of  the [Fourth 

O7.dcr] .’”. 1 t i  fact, WorldC~onl did seek reconsideratiun cflth~. FCC’s per-pnyphone wiethudu&y 

j iw  the I ~ t t m m d i a t e  f’eeviod.s The Coinmissioii denied WorldCom’s petition in the F@h 

( I  Id. ,  717 35-36. 

i 

. 
l’ctition at 5 .  

Ses WorIdC:om, Inc. I’ctition for Claritication and Ktconsideration (April 3 ,  200.2) 
ac 1 -3  (“April 3 Petition”). Specifically, WorldCom contended that “the Commission 
Jlxindoncd [the] correct mcthodologv \vhen it applied the call counts for the Interim 
I ’ e i - i d ,  to subscq uent periods for any payments for pJyphones for which Flex ANI \vas 
un.iwil.iblc.” WorldColn asked the Comn;ission to “reconsider the default 
~i i imhcr  of compctisaldc cdls  for periods subsec]uc~it to the llitcrim Period to account for 
declining c ~ l l  \ n I u m c s  pel- phone.” Id. .it 2. 

Id.  a t  2. 
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0 d t . r .  Fzfih Order, fl 22. LVorldCoiii in:i\i not  seek reconsideration of the same issue nd 

iZ<fll? inrw1. 

The  < : o i n m i s s i o i i  rccciitly ddrcssed  :I similar sitLiation in Sioux Vnllq Rurd 

7 I.leiJi.rion, Reyzmt  ,fb+ RruuLedinl Biddin8 (.‘idit and Refund, 17 FCC Rcd 19344 (2002) 

(“.Szozrw Vnlley”). Sioux V‘illcy, .I wining bidder in the 1994 IVlX auction, tinicly 

reqt icsted a refiind rel,ited to ‘I post-,itiction remedial bidding credit established in a 1999 

Commission order. Whcii Sioux V.illcv’s rctiind request w a s  dciiicd because it did not 

qtialit\~, Siuiix V~ l l cv  for tlic f i t - s t  time soiight rcconsidcratiun of various aspects of the 

C~onimissioii’s 1999 order. T-hc Commission dcnicd Sioux Valley’s pctition as untimely 

~ n d  rcpetirious. Like Sioux Vallcy’s petition f i i r  reconsideration, WorldCom’s petition 

should he dciiicci becausc WorldCom sceks reconsidcr~tion of aspects of rl Comniission 

order outsicic the statutory period for ~-econsidcr~itioii o f  that order. 

rv. PETITION FOR RESCISSION 

t‘inallv, WorldCoin arg~ics that,  if it is barred from seelung reconsideration of the 

Pi,% (hdw, tlic <:ommission sho~ild trcdt its filing .IS a pctition for rcscission Ltiidcr Section 

1.40 I of the <:onilnission’s rules. 47 Ct‘.l<. $ 1.401. Action o n  such petitions is a t  the 

<:oinniissioii’s discretion. In this inst.incc, thc Comniission should dismiss WorldCom’s 

petition fi)r rescission pLii-siiciiit t o  Section 1 .401(c) as repetitive. 47 C.F.K. $ 1.401(c).  AS 

i ioted .ihovc, the issue t h t  WorldCom r.iiscs in its Petition for rescission has already been 

rcconsidcrcd ‘it World<:oni’s rcquest, commented oii by parties, and ev.duated by the 

<:ommission in sc\.cral dccisions. <> 
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